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From Exclusivity to Mandated Access

* |P law starts from a right to exclude
* Data are not necessarily property like patents, but factual control may

create a comparable power to exclude
* Traditionally, competition law has overridden that right only
exceptionally

* SEP licensing qualifies exclusivity through a FRAND commitment

* The Data Act goes further:
* For defined categories of data, access is mandated by law

* The questionis no longer only whether access must be granted,
but on what terms, at what price, and with what protection



The Data Act Changes the Default

* The Data Act does not simply encourage voluntary data sharing. The
user may access covered product data, and may direct the holder to
provide them to a third party, see Art. 3-5 re access and Art. 8-11 re
terms

* As such, it creates statutory access rights in defined situations, and
regulates:

* who may obtain access;

* what data must be made available;

on what conditions;

for what purposes;

what level of compensation may be charged;
subject to what safeguards.

* The legal issue moves downstream
From: “May the holder refuse access?”
To: “How must access be structured, priced and protected?” 3



Three Routes from Exclusivity to Access
 lcompetitionlaw ___ |SEP/FRAND ____|DataAct

No general duty to share Right to exclude, Statutory access
qualified by a FRAND entitlement
commitment

Trigger Exceptional abuse of Use of an SEP subjectto Data within the
dominance FRAND Regulation’s scope

Central Question Must access Have both sides On what terms must
exceptionally be negotiated access access be provided?
granted? properly?

Key Concern Preserve investment Balance patent Balance access,
incentives enforcement and compensation and

standard access protection

Exceptional intervention > committed access - legislated access



Compulsory Access: The Traditional
Competition-Law Baseline

* Bronner (1998), “Must access be created?”
* No general duty to share, even for a dominant company

* Access must be genuinely indispensable, with no realistic substitute, and
refusal must risk eliminating effective competition

* Microsoft (2004 / 2007)

* The line can be crossed where refusal to provide interoperability
information risks eliminating effective competition and limits technical
development

* Why the threshold is high: Forced access may protect competition
today, but weaken incentives to invest and innovate tomorrow



SEPs & FRAND: Exclusivity Qualified by
Commitment

* An SEP remains an intellectual property right; where a FRAND
commitment has been made in standardisation, exclusivity is
qualified

* The consequence is not unrestricted access. It is a structured
relationship in which:

* the holder retains the patent
* the terms remain negotiable, consistent with the FRAND framework

* Huawei v ZTE (2015), “How to handle already-committed access?”
* The central question is no longer simply: “May the owner exclude?”
* But: “Have the parties behaved properly in seeking and offering access?”



Data Act: Legislated Access Without a Prior
FRAND Commitment

* The Data Act does not wait for dominance, exceptional
circumstances, a standard-setting commitment, or a prior promise

to license

* For covered data, the legislature itself creates the access
framework, Data Act Arts 3-5 and 8-11

* The consequence - the central questions become:
* What data are covered?
* Who may obtain them?
* For what purpose?
* On what terms?
* At what compensation?
* Subject to what protections?

* The shiftis from exceptional compulsory access to regulated
access by design ,



If Access Is Mandated, What Remains of
Exclusivity?

e The Data Act does not abolish control — it redistributes it

* The data holder may still rely on:
* limits on the scope of access and purpose restrictions
* technical and organisational safeguards
* protection against misuse and onward disclosure
* reasonable compensation in relevant B2B settings
* trade secret protection

* The new legal reality, see Data Act, Arts 4(6)—(8), 5(9)—(11), 8-11
* Exclusivity is no longer absolute, as protection increasingly depends on how
access is governed
* Trade secrets remain a shield (but not an automatic veto)



Trade Secrets: The Secret Weapon, or Just a
Shield?

* The Data Act recognises that mandatory access may expose
valuable confidential information

* But trade-secret status does not, by itself, defeat an access request

* The sequence is, per Data Act, Arts 4(6)—(8) and 5(9)—(11):
1. ldentify the protected trade secrets
2. Agree proportionate safeguards (technical, organizational)

3. Withhold or suspend where those safeguards are not implemented or
undermined

4. Refuse specific access only exceptionally, where serious economic
damage remains highly likely despite the safeguards

* The compromise: Access — but not uncontrolled disclosure, as the

burden shifts from asserting secrecy to showing why safeguards are
not enough ’



When May the Competition Authority Look
Behind the Shield?

* Trade-secret protection may also collide with the needs of
competition enforcement

* Google Automotive Services

* |In proceedings concerning Google’s automotive ecosystem, the
Bundeskartellamt sought to disclose parts of its preliminary assessment
containing information claimed by Google to be confidential

* The purpose was to allow admitted third parties (including competitors) to
comment effectively on the authority’s concerns, i.e. procedural disclosure

— not a general compulsory licence

* German Federal Court of Justice, 2024
* Confidential information may be disclosed where necessary for effective
participation in competition proceedings
* The uncomfortable message: Trade-secret protection binds the
authority, but it does not necessarily prevent disclosure to

competitors
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Once Access is Required, Who Sets the
Rules?

* Mandatory access does not create a free-for-all — it creates a
continuing relationship that must be governed

* The key questions, per Data Act, Art 8-10:
* Who qualifies for access?
* Which data must be provided?
* In what format and at what frequency?
* What uses are permitted?
* What safeguards may the holder require?
* What compensation is reasonable?
* How are disputes resolved?

* The real battleground: Not access in the abstract, but the
architecture of the access relationship
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Reasonable Compensation: FRAND Without
Comparables

* Where data must be made available, the holder may in relevant B2B
settings require reasonable compensation

SEP Licensing: Fixtures Data Access: Limited Statutory Anchors

Established licensing practices Volume, format and frequency of access
Recognised comparables Cost of making the data available

Mature royalty structures Investment in collection and infrastructure
Accepted valuation methodologies Special cost ceiling for SMEs and qualifying
research bodies

Stable definitions of the licensed “asset” Open question: Should downstream use and

value creation matter?

=> The structural difficulty: FRAND language has travelled faster than
the economics needed to apply it
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FRAND Access Can Still Distort Competition

Does the access framework increase rivalry, or merely reorganise
market power?

Data Sharing: The Good.. And the Bad & Ugly

Enable interoperability Impose exclusionary technical conditions

Support aftermarket competition Reveal commercially sensitive information

Reduce lock-in Facilitate strategic transparency
Stimulate innovation Strengthen control over adjacent markets

=> The Data Act does not displace competition law; it changes the
setting in which competition law operates 5



Good Access Requires Safeguards by Design

* The quality of an access regime depends less on the label “FRAND”
than on its architecture

* Core safeguards:

Scope Confidentiality Auditability

Purpose Technical separation Monitoring

Non-discrimination Information-exchange Remedies
safeguards

* The practical lesson: Access rights need access engineering
(Data Act, Art 8-11)
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From the Right to Exclude to the Duty to
Govern Access

1. Access is no longer always exceptional

Competition law traditionally imposed compulsory access only in
exceptional circumstances. SEP FRAND qualified exclusivity through
commitment. The Data Act now creates access rights by legislation.

2. Property and confidentiality still matter

But protection increasingly lies in: scope; purpose; compensation;
technical safeguards; trade-secret measures; and remedies against
misuse.

3. The real battleground is governance

The decisive question is no longer simply: “Who owns or controls the
asset”, itis increasingly: “Who may access it, on what terms, subject
to what safeguards, and under whose oversight” .



Parting thought:

The lesson from decades of SEP licensing is that legislating access
Is easier than governing it.

Contacts:
E: peter@camesasca.eu
M: +32(477)788102
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